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RECEIVED
Mr. Tony Fuller, Project Manager

Sunrise Engineering, Inc.
25 East 500 North
FILLMORE UT 84631

RE: REQUEST FOR EXPLANATION _ RED CREEK HYDRO (PAROWAN CITY)

Dear Mr. Fuller:

I am in receipt of your letter dated 07 February 2002 requesting a "summary of regulations of the

State Engineer" applicable to the potential condition of required bypass flows prerequisite to

relicensing of the reference project. Actually, I found your explanation in the quoted discussion

of the "natural hydrograph" issue to explain the situation quite well. It may be that FERC's

reviewer simply lacks the background understanding of state water law to grasp the import of
your comments.

First, I should emphasize that the opinions I offer regarding the interpretations of or applicability

of any law - state or federal - are based on my limited experience and understanding. I will
generally not offer citations from statute or case law to support my opinions, but believe that

such support does exist and can be provided by an appropriate legal authority.

There are two essential elements of Utah water law that will form the foundation of my

co[lments:

l. Established or perfected water rights are considered "real property" under Utah water

laws and are protected in essentially the same manner as any other property right.

2. The manner and extent to which water under a particular water right has historically been

diverted and placed to "beneficial use" becomes the basis, the measure and the limit of
the water right. (UCA 73-l-3)

The manner and extent of beneficial use under Water Rights Number 75-7 and75-965 in the

name of the Paragonah Canal Company (subject to a mortgage to the State Board of Water

Resources) have been established over the past 50 years or so under a cooperative arrangement

with Parowan City. By that arrangement, Parowan City has diverted water under it non-

consumptive Water Rights Number 75-108 and75-122 from the natural channels of Red Creek

and into the penstock of its Red Creek hydro-power plant. The plant discharge has been
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